The purpose of this article is to review some of the problems involving patent rights, technical information, and other kinds of proprietary data, which have arisen in connection with United States government contracting abroad, particularly under the Mutual Security Program. At the outset, some definitions and explanations will be in order. These will be followed by a brief history of the problem since World War II. The main part of the article will then be devoted to (a) an explanation of the applicable statutes and regulations, the international agreements in effect, and the administrative arrangements which have been devised; (b) a review of the judicial rulings in the area; and (c) an analysis of some typical contractual arrangements and of a few of the problems which have arisen thereunder. In conclusion, an attempt will be made to appraise the effect of current policies on (i) United States contracting activities, (ii) United States contractors, (iii) international organizations and their members, (iv) foreign contractors and business enterprises, and (v) the Mutual Security Program as a whole.
to the extent that the contractor has protected such information from unrestricted use by others." '" 5. Trade Secrets. Reference may be made to the elaborate definition, and examples, of the term "trade secrets," found in the Restatement of Torts. ' Of course, unilateral definitions such as those found in ASPR or the Restatement of Torts are not necessarily binding in international dealings, but they are included here as illustrative of the types of interests which are involved.
II HISTORY AND BACKGROUND
The international interchange of patent rights and technical information, and the legal problems attendant thereon, first came to the fore during World War II under the Lend-Lease program. The history of that experience, and of the experiences under the Mutual Security and Military Assistance Programs which followed, down to the year 1958, has been recounted in detail by Professor Michael H. Cardozo in a study prepared for the Subcommittee on Patents, Trademarks, and Copyrights of the Senate Committee on the Judiciary.-7 Professor Cardozo's study should be read for a complete history of this interesting experiment in international cooperation, but it may be summarized briefly as follows. Under Lend-Lease, the two principal problems faced were (I) how to induce private owners to release their inventions and technical information for use by the governments concerned, and (2) how to compensate such owners for their cooperation. It was soon realized that information about inventions alone was not enough, without the attendant "know-how." Even though the latter might not itself be patented, or even patentable, owners were reluctant to release it without compensation and without some advance assurance of the use to which it would be put. At the same time, the government of one country was understandably reluctant to compensate the nationals of another for license rights or technical information needed for the mutual defense of both. Wherever possible, therefore, a program of free licensing on the governmental level was worked out, each government assuming the obligation to compensate its own nationals. In imposing restrictions on further use of the information thus obtained, a balance had to be sought between unjustified extensions of monopolies on the one hand, and confiscatory practices on the other. ' The first substantial interchange of technical and scientific information took place between the British and Americans in 1940. Some of the most important wartime secrets, including those relating to anti-submarine and anti-aircraft devices and methods, radar, bombsights, and other scientific discoveries were made mutually available.' 9 In addition, arrangements were made to enable one nation to manufacture products of the other (for example, Rolls-Royce engines for incorporation in American aircraft), with suitable provisions for indemnification of claims made by private owners 2 In 1942 the British and United States governments entered into a Patent Interchange Agreement, which was amended in 1946. Under this agreement, a procedure was established whereby each government would facilitate procurement for the other of the right to make and use inventions or other legally protected processes, the cost of such procurement from the nationals of each country to be borne by that country. Each government undertook to gather and make available unpatented technical information needed by the other. A joint committee of representatives of the two governments was established, which functioned from x943 to 1946."
The greatest value of this agreement, in Professor Cardozo's opinion, lay not so much in the concrete accomplishments thereunder as in the fact that it made possible the establishment of agreed terms for arranging patent licenses, the payment of royalties, and so forth, and provided a forum for free discussion of these matters and a clearing house for requisitions filed by each side for licenses to be obtained from nationals of the other 2 The most difficult problems, as might be anticipated, related to unpatented technical information, as opposed to patented inventions proper. Despite the many difficulties which arose, however, the free flow of information was not substantially impeded? ' At the end of the war the pattern was generally adopted, following the U.S.-U.K. agreement, of each nation agreeing to pay the claims of its own nationals for the use of their inventions by other nations. Since more such claims were asserted by foreign nationals than by Americans, this constituted a form of reverse lend-lease.
This World War II history was the prelude to the problems which were to arise under the Mutual Security Program. When the latter program started, it was clear from experience that the existence of patents and the payment of royalties would not seriously impede production, but that the major difficulties would arise in connection with the dissemination of unpatented information?' Moreover, the Military Assistance Program introduced new problems. Since standardization of equipment was sought, not only licensing, but instruction in the techniques of production, became necessary 6 New legal problems were presented, such as whether production under this program was "for the United States" under the statute barring claims for infringement and making a suit against the United States for damages the ex- clusive remedy? 7 After two years of uncertainty, this point was clarified by a provision in the Mutual Security Act of i95I, the predecessor of section 6o6 of the current Act, which will be discussed below. Another step taken under the Mutual Security Program was the negotiation of a series of international bilateral agreements on the interchange of patent rights and technical information for defense purposes, modeled after the U.S.-U.K. agreement of World War II s These will be explained in greater detail below. The first such agreement was signed with the United Kingdom in January 1953,29 and others followed in the course of the next few years, embracing ultimately most of the NATO countries and other nations as well?
All of these, however, were bilateral agreements with the United States. An attempt was therefore made to work out a multilateral agreement, analogous to the NATO Status of Forces Agreement," 1 to which all the NATO countries could be parties. Such an agreement has been negotiated and entered into force on June 12, i96i,32 but it is limited to the safeguarding of secrecy of military inventions for which patent applications have been made, and does not extend to the interchange of patent rights and technical information, as do the bilateral agreements mentioned above.
III STATUTORY PROVISIONS, PATENT INTERCHANGE AGREEMENTS, AND

DEPARTMENT OF DEFENSE DREcTIVE
A. Statutory Provisions
The most important section of the act, for our purposes, is section 6o6, Patents and Technical Information.
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Briefly, this provides that whenever, in connection with the furnishing of assistance under the act, (i) a United States patented invention is used in the United States without authorization of the owner, or (ii) information protected by law and held by the United States subject to restrictions imposed by the owner is disclosed by the government or its agents in violation of such restrictions, the exclusive remedy of the owner is a suit against the government for reasonable compensation in a federal district court or the Court of Claims. In any such suit, the government may plead any defense that might be pleaded by a s'62 STAr. 941 (1948) , as amended, 28 U.S.C. § 1498 (Supp. IV, 1963 private party in such an action. Any such claim may be settled administratively by the head of the government agency concerned. Within limits, government officers and employees are permitted to present such claims. This section is the successor to section 517 of the Mutual Security Act of i95i84 and section 506 of the Act of I954'
Its purpose is to make available in mutual security operations the same type of protection afforded government procurement in general by section 1498 of the Judiciary Code 6 (substitution of a direct claim against the government for a patent infringement proceeding, thereby assuring continuity of production), and extension of this type of protection to information which is unpatented but entitled to legal protection.
B. Patent Interchange Agreements
The Mutual Defense Assistance Act of 1949 directed that, before military assistance was furnished to any country, an agreement be made between the United States and that country concerning the terms and conditions of such assistance 8 Pursuant to this statutory mandate, the United States has entered into a series of Mutual Defense Assistance Agreements, covering such matters as the use of the assistance furnished, restrictions against further transfer, security, and, in general terms, patent claims, tax relief, diplomatic immunities, and so on 3 These overall agreements are supplemented by a series of special agreements on tax relief, offshore procurement, disposal of equipment, and the like. Our principal interest here is with the agreements to facilitate interchange of patent rights and technical information for defense purposes, 39 called for short "Patent Interchange Agreements." These are explained in detail in a study prepared for the Subcommittee on Patents, Trademarks, and Copyrights of the Senate Committee on the Judiciary by the International Business Practices Division of the Department of State." 0 Exhibit A to this study sets forth the text of a "Basic Model Agreement" and indicates the differences (mostly minor) between the Model Agreement and the agreements actually concluded. 4 ' By now, such agreements have been entered into with nearly all the NATO countries and several other nations as well.
In summary, these agreements provide as follows: (A) Each government agrees to facilitate the use of patent rights and encourage the flow and use of privately owned technical information (a) through the medium of existing commercial relationships between the owner and the user, and (b) in the absence of such relationships, through the creation thereof by the owner and the user, subject to certain restrictions on classified information and subject to any applicable laws.
(B) When technical information is disclosed by one government to another for information only, and this is stipulated at the time, the recipient government shall treat the information in confidence and endeavor to prevent any prejudice to the rights of the owner to obtain patent protection or the like. (C) When technical information made available by one government to another discloses an invention on which the patent or patent application is held in secrecy in the country of origin, similar treatment will be accorded to a patent application in the other country. (D) (i) Where privately owned technical information, communicated by the owner to his government and disclosed by that government to the other government, is used or disclosed by the latter without the consent of the owner, and compensation is paid to the owner by his government, such payment shall be without prejudice to arrangements between the two governments on assumption as between them of liability therefor.
(ii) When technical information, made available by a national of one government to the other government at the latter's request, is subsequently used or disclosed for any purpose, the latter shall take whatever steps are possible under its law to provide compensation therefor to the owner. (E) When one government has the right to license the use of an invention, and such invention is used by the other government for defense purposes, the latter shall be entitled to use it without cost, except to the extent that there may be liability to a private owner with established interests therein. (F) Each government is to designate a representative to a Technical Property Committee, with designated functions relating to problems arising under the agreement, principally in the areas of consultation, negotiations, and recommendations. (G) Each government will, on request and so far as practicable, furnish to the other all necessary information and assistance (i) to afford the owner of technical information which has been made available for defense purposes the opportunity to protect and preserve his rights therein, and (ii) to enable the other government to assess payments and awards arising out of the use of patent rights and technical information made available for defense purposes. 
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(e) Release by Department of Defense agencies of privately owned technical information shall normally be in two stages: (i) release for information only; (ii) permission for manufacture, or use, for defense purposes. (f) All technical information released by Department of Defense agencies to a foreign government shall be marked with certain specified restrictive notices, designed to limit its uses to defense purposes and to give it the maximum degree of protection both from the standpoint of security and the property interests of the private owner (if any). (g) When privately owned technical information is released, the owner shall be notified of the release, of the identity of the recipient (if not classified), of the fact that the recipient has been advised of the fact or possibility of private ownership, and of the restrictions to which the release is subject.
The directive concludes with a statement of the procedure to be followed in asserting and settling or compromising claims for compensation under section 6o6 of the act.
IV JUDICIAL CONSTRUCTION OF CLAIMS STATUTE
There is a paucity of judicial opinions construing section 6o6 of the act 46 and its predecessors. As a matter of fact, the few cases which have been reported were all decided under section 5o6 of the 1954 act 47 or section 517 of the 1951 act 8 Since, however, these provisions are basically similar, "the construction given to the prior statutes is still relevant under the current act. Ushakoff v. United States 49 was an action brought under the i95i act to recover reasonable compensation for allegedly unauthorized use of a patented invention in furtherance of the purpose of the Mutual Security Program. The government moved to dismiss and for summary judgment on the grounds that there had been no procurement of the patented devices under the Mutual Security Program and that none of said devices had been furnished or issued under that program. The Court denied the motion, ruling that defendant's allegations were conclusions only, which did not warrant dismissal or summary judgment; issues were raised which could only be decided after a trial. LAw AND CoTEonyRA PROBLEMS ernment had, under various contracts with third parties, arranged for the manufacture and procurement of certain sleeping bags, that such manufacture involved the unauthorized use of plaintiff's patented invention, and that the sleeping bags were "packed for overseas shipment and use by friendly nations within the language, meaning, and content of the Mutual Security Acts, and by said friendly nations used for the purposes set forth in said Mutual Security Acts." Plaintiff filed claims both under section x498 of the Judiciary Code,"' which applies to government procurement generally, and under the Mutual Security Acts. On motion to dismiss, the Court of Claims sustained the allegations on the former claims but dismissed those on the latter. The contracts in question were made by the United States with United States manufacturers. There were no allegations that they were let on behalf of any foreign country, but only that the end product was shipped overseas and used by friendly foreign nations. Citing the legislative history of the statute, the court held that these allegations were not enough to invoke the jurisdiction conferred upon it by the Mutual Security Acts. Plaintiff's case fell squarely within section 1498 of the Judiciary Code and his rights were fully protected under that statute.
So far as patented inventions are concerned, this decision is not of great significance. The purpose of the provisions of the Mutual Security Act (now the Foreign Assistance Act) was to remove any doubt that the principle of section 1498 applied to mutual security procurement. If the case is already clearly covered by section 1498, the supplemental provisions of the Mutual Security legislation add very little. True, minor differences exist:
(i) Under section x498 plaintiff's only forum is the Court of Claims; he does not have the alternative of suing in a United States district court. (ii) There is no provision in section 1498 for administrative settlement by the head of the department concerned, comparable to the provisions in section 6o6.
In the case of unpatented proprietary information, however, the case may be different. Section 6o6 of the Foreign Assistance Act, like its predecessors, affords a remedy here where none is given by section 1498 of the Judiciary Code. In this area, therefore, the metes and bounds of section 6o6 become important. It can be argued, however, that the restrictive rule of the Kaplan case, while capable of fairly simple application in the case of a patented invention which is "practiced within the United States" by a United States contractor, can have no such clear-cut application to the case of a disclosure of information by the United States. If, in fact, such disclosure is made at any stage in the course of carrying out the Mutual Security Program, section 6o6 by its own terms would seem to apply.
The fortunately for our purposes, plaintiff in that case ultimately abandoned any claim under the Mutual Security Act and elected to rely solely on the Invention Secrecy Act. 5 3 Before it did so, however, certain preliminary matters were decided which are not without interest.
Plaintiff sued the United States under both the Invention Secrecy Act and the Mutual Security Act. In brief, it alleged that it was entitled to compensation because its patent application on a hemispheric gunsight and a vertical periscopic bombsight having been made subject to a secrecy order and issue of a patent having been thereby delayed, the government thereafter induced plaintiff to disclose the invention to another manufacturer, which thereafter used it without adequately compensating plaintiff.
The government first moved to dismiss on the grounds (i) that plaintiff had not exhausted its administrative remedy by seeking a settlement with the head of the military department under the Invention Secrecy Act, and (ii) that plaintiff had lost its rights by disclosing its invention to the other manufacturer. In reply to (ii), plaintiff argued (A) the government had requested this disclosure, (B) such disclosure, having been made under a secrecy agreement, was not a "public disclosure," and (C) plaintiff and the other manufacturer were "in privity" within the meaning of the language of the Mutual Security Act. 5 4
The district court 5 denied the government's motions, ruling:
(i) The possibility of effecting an administrative settlement under the Invention Secrecy Act is not an "administrative remedy" within the meaning of the doctrine of exhaustion of administrative remedies. The plaintiff was therefore free to pursue its statutory remedy in the courts without first seeking a settlement. (Although the court did not discuss the point, it would seem that the same principle would apply to the provisions of the Mutual Security Act (now section 6o6 of the Foreign Assistance Act) relating to the possibility of administrative settlement). (ii) The government's other defense, and plaintiff's reply, raised an issue of fact which could not be decided on affidavits on a motion for summary judgment.
In a subsequent decision on the merits 5 the court reviewed the facts at length, held that plaintiff had met its burden of proving that the invention had been reduced to practice before any royalty-free license to the government had become operative, overruled the government's other defenses, and held that the plaintiff was entitled to reasonable and just compensation for damages under the Invention Secrecy Act. "As pointed out above (supra, at 568), § 5o6(a) of the Mutual Security Act of 1954, following § 517(2) of the 195i Act, defined "information" to mean "information originated by or peculiarly within the knowledge of the owner thereof and those in privity with him .... ." Section 6o6(a) of the z96r Act omits this privity language. (75 Stat. 440 (r96r), 22 U.S.C. § 2356(a) (Supp. IV, x963)). Since the latter, however, does not purport to define "information," the omission may not be significant. The court did not, however, decide the amount of such compensation, setting this down for further hearing, as well as the amount of the compensation, if any, due under the Mutual Security Act.
At this point, plaintiff abandoned its claim under the Mutual Security Act and elected to rely solely on its claim under the Invention Secrecy Act. The subsequent proceedings in the case, 5 " although of great interest and although involving an important question of federal jurisdiction, are therefore beyond the scope of this article.
V
The Weapons Production Program (WPP) began in December 1957, when the late Secretary of State, John Foster Dulles, offered to make available to other NATO nations American technical knowledge and experience in the manufacture of modern weapons. 58 As pointed out above, the program now finds its sanction and authority in sections 502 and 503 of the act. 50 Pursuant to these provisions (or their predecessors), the United States has entered into a series of overall WPP agreements with various NATO countries covering general matters.
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The statutes, directives, and regulations of the United States, together with the agreements entered into with our various NATO partners, constitute the legal framework for United States participation in WPP projects. The establishment of these projects, however, starts within NATO. There are committees known as "Groups of Experts," established under the Armaments Committee of NATO as need and interest dictate. These groups consider the latest scientific and engineering advances within their respective spheres of activities.
When it appears that several NATO countries have an unfilled requirement for a given type of weapon, an exchange of information within the cognizant Group of Experts takes place with a view to determining how this need can best be met. It is normally here that a multilateral European production effort under the WPP is first seriously deliberated. If, as a result of these deliberations, sufficient national interest develops, those countries already having in their possession, or under development, weapons of the type needed are called upon to provide information as to the cost, the difficulties, and the patent and other industrial rights involved in the production thereof. Usually the countries having such weapons first make an offer of an outright sale or exchange. It is only if such offer is not forthcoming, or is rejected by the requiring countries, that negotiations leading to a WPP project get under way. From the information furnished by the developing country, the minimum economically feasible production run and the estimated cost per weapon are determined. Firm commitments from each country to purchase the weapons produced are then solicited. Once sufficient commitments are received to make joint production feasible, the participating countries divide the production roughly in the same ratio as the orders placed. Although in this context the United States is not known as a "participating country," it often agrees to buy a share of the end product.
For each project the participating countries set up a Steering Committee, or more usually, an intergovernmental Production Organization, with a board of directors, one director designated by each participating country. Customarily, the United States is not a member of the Production Organization, but rather has its interests protected by a U.S. Special Representative, who sits with the board members but whose vote is limited to those matters which involve United States interests. As to these matters, his vote normally carries with it virtual veto power. 6 The board of directors (when there is a Production Organization, rather than merely a Steering Committee) establishes a "Management Office," headed by a general manager. The general manager and all key personnel of the program office are selected by the board. The board, after considering the capabilities of each participating nation's contractors makes any adjustments necessary in the allocation of production. The principal contractors in each of the participating countries either create a coordinating superstructure by organizing a new corporation or the coordinating responsibility is assigned to one of the principal contractors. Usually, the participating governments request the NATO Council to designate the Production Organization as a "subsidiary body" of NATO. 6 2 The program office and the coordinating corporation are normally located in the country which has placed the largest order for the end product and it is usually in that country that final assembly of the weapon takes place. When the weapon being produced is of United States origin, the United States establishes a liaison office at the site of the program office, headed by an officer of the military service having responsibility for the weapon involved in the United States.
When the weapon involved was developed in the United States, a multilateral agreement, known as a "Technical Arrangement," is entered into by and among " This is the practical effect of various provisions in the 'Technical Arrangements," to be discussed below. In the case of the United States, the entire procedure, from the initial consideration by the Groups of Experts to the final production run is monitored by the Defense Representative (DEFREPNAMA) on the staff of the U.S. Mission to NATO and European Regional Organizations (USRO), Paris. The latter official also serves as the Defense Advisor to the United States Ambassador to NATO and the European Regional Organizations. LAw AND CONTEMPORARY PROBLEMS the United States, the participating governments, and the Production Organization, covering general matters, including patent rights and technical information, and spelling out the procurement obligations of the United States, if any, and of the participating governments and the amount of assistance which may be furnished by the United States (some of which is on a grant basis and some on a reimbursable basis). When the weapon is of United States origin, the United States at the same times makes a separate arrangement with one or more contractors in the United States for the furnishing of necessary data, technical information, and know-how to the foreign prime contractors. The American contractor conducts negotiations with the national prime contractors concerning the former's privately owned patent rights and know-how involved in the manufacturing of the weapon. There results an agreement, usually between the United States contractor and the European coordinating corporation, under which the former agrees (i) to grant a license under his privately owned rights, (ii) to assist in obtaining a license as to all subcontractor owned rights, and (iii) to furnish a given number of man hours of technical assistance.
In all WPP projects involving American weapons the United States requires that, in return for all American technology furnished (whether government or contractor owned), the United States shall receive a non-exclusive license to practice, or cause to be practiced, all inventions made in the course of the European production, such license to be royalty-free or in some cases on terms no less favorable than those available to the government of any participating country. These so-called "flow back" provisions are not liked by the participating countries or, more particularly, by their contractors, but are usually accepted with the understanding that such license does not carry with it a right to use the inventions other than in production of weapons for the use of the United States' own forces.
In general, it may be said that the patent and proprietary rights provisions, and the financial arrangements relating thereto, have been the most complex and difficult to negotiate of all the WPP arrangements, and have presented the greatest number of problems. We propose now to review in greater detail two typical agreements under the WPP relating to patent rights and technical information, and to follow this with a discussion of some of the problems arising from the financial and compensation features thereof.
VI
Tim WEAPONS PRoDuCnoN PRoGRAM-SoME TYPxcAL ARRANGEMENTS Several weapons are now being cooperatively produced in Europe under the auspices of NATO. They are "HAWK," a surface-to-air missile, "SIDEWINDER," an air-to-air missile, the F-io 4 G Starfighter Jet Aircraft, the Mark 44 Torpedo, "BULLPUP;" an air-to-ground missile, and "ATLANTIQUE," a maritime patrol aircraft. All but the latter are of United States origin. Some idea of the amounts involved may be obtained from the overall budget estimate for HAWK of $500,000,000, and for the F-io 4 G of just twice that figure.
Chosen for further discussion here is HAWK, as the first of the WPP programs and as providing the model for those which followed. We propose to review the salient features of 
A. The HAWK Program-Technical Arrangements between United States and the Production Organization
As mentioned above, HAWK is a surface-to-air missile. Of the total monetary amount of about $5oo,ooo,ooo estimated for the project, the United States furnished $4o,ooo,ooo in grant aid and $6o,ooo,ooo in reimbursable aid." Participating governments were Belgium, France, Western Germany, Italy and the Netherlands. The latter established a Production Organization as a "subsidiary body" of NATO.
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Each participating government selected a national prime contractor, and the latter organized a coordinating corporation, created under French law, known as "SETEL."
Under the Technical Arrangement entered into between the United States and the Production Organization:
(i) the United States granted to the Production Organization a royalty-free license covering its interest in the subject matter of the project;
(ii) the Production Organization agreed that the United States would be promptly furnished, without cost, all information and data concerning designs, changes, developments, modifications, and improvements in the HAWK system developed by the participating governments, SETEL, the national prime contractors, their subcontractors, or employees, including, whenever legally available, a royalty-free license to use such information or to practice inventions for United States defense purposes throughout the world; if a royaltyfree license was not available, then best efforts would be used to make a license available to the United States at charges no greater than those made to the participating governments, SETEL, and so on, for their own use.
"SThere were two American contractors in the HAWK program. " Reimbursement of this amount was accomplished by giving a credit to the United States against its obligations under its procurement commitment for the end product. The United States did not necessarily accept delivery of such end items for its own use but would usually furnish them to a friendly foreign nation as a form of military assistance. This somewhat cumbersome procedure, thought necessary at the time because of statutory restrictions, was simplified somewhat in later programs.
"Supra note 62.
The license from the United States to the Production Organization ((i) above) was elaborated in an Appendix which covered the following points, among others:
(a) The Production Organization would be authorized to use United States government documentation, subject to any rights of private owners of patents or technical information, in accordance with the applicable Patent Interchange Agreements, in the manufacture, use, and disposal of the HAWK system and its derivatives; (b) With the concurrence of the United States, the Production Organization could authorize such use by SETEL, the national prime contractors, and subcontractors; (c) If the Production Organization should find it desirable to establish European sources of supply for parts and components, existing commercial arrangements would be used, or new ones established, the United States agreeing to use its good offices to facilitate such arrangements and to assure that they would be fair and equitable.
B. The HAWK Program-Agreements between American Contractors and European Coordinating Corporation Certain American contractors, possessed of the necessary "know-how" for the production of the HAWK missile system or its components, entered into agreements with SETEL to make this know-how available to the European producers. Typically, such agreements provided (in the following summary, "A" refers to the American contractor): (i) SETEL was granted a nonexclusive, nontransferable license, with a right to sublicense, under A's patent rights in the participating countries and other NATO countries, and a right to use A's techniques, in the manufacture and test of the devices involved, subject to certain limitations and qualifications;
(2) The number of devices, manufactured under the foregoing license, to be sold to the United States would be subject to negotiation between the United States and A; (3) Any sublicense by SETEL to others than certain specified participating contractors (called the "Manufacturers") would be subject to A's consent and United States government approval, and A would receive additional compensation therefor; (4) A would furnish SETEL and the Manufacturers all relevant technical information, know-how, and other assistance concerning the devices involved and would make available to SETEL and the Manufacturers engineering and technical personnel;
(5) A would, to the extent feasible, sell necessary components to SETEL and the Manufacturers at reasonable prices, or assist them in obtaining the same elsewhere.
For the foregoing (and other services omitted from this summary) SETEL agreed to pay A an agreed amount in dollars, plus certain additional fees based on the number of devices sold. In addition, SETEL agreed to reimburse A for its direct costs, and overhead applicable thereto, incurred in furnishing personnel and other services under the agreement. The agreement specifically recited that none of the consideration to be paid by SETEL to A was for rights which the United States government had given, or had the right to give, to SETEL. The WPP projects which followed HAWK benefited from the experience gained thereunder. The concept of multi-nation management was maintained in all but ATLANTIQUE, but the Production Organization generally took a simpler and more manageable form.
The ATLANTIQUE aircraft was developed in France with multi-nation support, in part with the United States funds provided under both MWDP and the WPP. Management of production is being maintained by France, under a "lead nation" concept of organization which differs from the other WPP projects. The problems of patent rights and proprietary information are somewhat similar but generally simpler as here the developing contractor is also the coordinating corporation. However, the centralization of control in one nation which results under this type of organization has prevented its adoption in other WPP projects.
VII COMPENSATION TO AMERICAN CoNTRACTORs FOR LICENSE RIGHTS
AND TECHNICAL INFORMATION
In the preceding section, it was explained how arrangements are made for the licensing of patent rights and the furnishing of technical information to the participating countries and their contractors. To enable just this was the chief purpose of the Patent Interchange Agreements. In a sense, it is the heart of the WPP program itself, which was originally envisaged by Secretary Dulles as making available to other NATO countries American know-how and experience so as to equip them with the best possible modern weapons.
When the United States government has full rights to grant such licenses or release such information, no direct compensation is paid by the foreign country or its contractors. (Such furnishing is, of course, a form of grant assistance, to which no dollar figure is assigned). But when the United States government lacks such right, and the furnishing is by or from a private United States contractor, compensation to the latter is expected and demanded, sometimes in amounts which seem to be very substantial.
When the patents or technical information are entirely the result of privately financed enterprise, no objection can be made to the payment of compensation therefor. But when they have grown out of the performance of research and development originally financed under United States government contracts, as is often the case, it has been claimed that no further compensation should be paid 0 On the one hand, foreign interests have objected to having to pay for such rights and on the other, to the extent that the United States government has participated in the development of a particular invention or device, it has been alleged that it is "paying twice" for the same rights.
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In the case of Defense Department research and development contracts, the normal practice has been for the government not to take title to any resulting inventions, but only a license to practice the same for its defense purposes. The argument that the "defense purposes of the United States" includes, in this connection, the military assistance program, or NATO joint production, ran afoul of the rule of the Bofors case, 6 8 in which the Court of Claims held that a license to the United States from a Swedish manufacturer to produce its guns "for United States use" did not include production for Lend-Lease purposes.
Nevertheless, because it was felt by some that neither the United States, nor NATO countries or their manufacturers, should have to pay for these rights, the Armed Services Procurement Regulation (ASPR) 6 9 has been amended in the following respects:
(i) Paragraph 9-io7.i° now states that the general policy of the Department of Defense on division of property rights in inventions and discoveries resulting from research work performed under contract is to obtain an irrevocable, nonexclusive, nontransferable "comprehensive license of free use," world-wide in scope, which permits the royalty-free use by the government, government contractors and subcontractors, and "any use by anyone in connection with the performance of a government contract, and any use by anyone in connection with projects funded by the Government, including the Military Assistance Program.'
(2) Beginning in March 1960, the Patent Rights License clause, prescribed for use in military research and development contracts, has included language carrying out the policy set forth above. In June 1962, this was further amended to give the government the express "right to grant sublicenses to any foreign government or international organization specifically for use in programs established by International Agreements for research, development or production of weapons or equipment for mutual defense" 71 This language goes further than the grant of a royalty-free license for production financed by the United States and includes as well production financed by the participating governments under the WPP.
(3) The Patent Rights License clause further provides, in paragraph (i):
.. See 33,013-33, 33,064 (1964) . The Contractor recognizes that the Government, or a foreign government with funds derived through the Military Assistance Program or otherwise through the United States Government, may contract for property or services with respect to which the vendor may be liable to the Contractor for royalties for the use of a Subject Invention on account of such a contract. The Contractor further recognizes that it is the policy of the Government not to pay in connection with its contracts, or to allow to be paid in connection with contracts made with funds derived through the Military Assistance Program or otherwise through the United States Government, charges for use of patents in which the Government holds a royalty-free license. In recognition of this policy, the Contractor agrees to participate in and make appropriate arrangements for the exclusion of suth charges for such contracts or for the refund of amounts received by the Contractor with respect to any charges not so included. Arguably, this language is limited to production actually paid for by the United States, and does not include production financed by the participating governments, but the phrase "funds derived ... otherwise through the United States government" is at least ambiguous. Moreover, the language of the last two sentences does not seem to be limited to inventions conceived or first reduced to practice in the performance of the particular contract (Subject Inventions) but seems to extend to any patents in which the government holds a royalty-free license.
(4) Similar provisions appear in the Basic Data clause (ASPR f9-2o3.i)72 required for use in every contract in which proprietary data is to be delivered, without specific restrictions on its further dissemination. (However, paragraph 9-2044 provides that where the Department of Defense proposes to make available any data in its possession for use in a foreign country, it shall, to the maximum extent practicable, give reasonable notice to the contractor who furnished it, provided he has previously requested such notice in order to protect his foreign patent position).
(5) Part 3 of section IX of ASPR 3 entitled "Foreign License and Technical Assistance Agreements," in paragraph 9-3o.2, repeats the statement of policy set forth in (3) above with respect to patent licenses and proprietary data, with specific reference to arrangements such as those made under the WPP.
The next paragraph of part 3 (paragraph 9302) provides that, where the United States government makes a contract with a domestic concern to provide technical assistance or patent rights to a foreign concern or government, the former will not make, "on account of any purchases by the government or by others with funds derived through the Mutual Security Program or otherwise through the government," any charge to the foreign concern or government "(A) for royalties or amortization for patents or inventions in which the government holds a royalty-free license, or (B) for data which the government has a right to possess, use and disclose to others, or (C) for any technical assistance for which the government has paid under a contract" between the government and the domestic concern.
"aId. Furthermore, in negotiating a price to be paid by the United States government to the domestic concern under any such contract consideration will be given, along with other factors, (a) to the extent to which the government has contributed through past contracts to the development of the supplies or services, or methods of manufacture or performance involved, and (b) to the government's patent rights and rights in proprietary data relating to such supplies, services, or methods of manufacture or performance.
The balance of part three is devoted to further implementation of this policy, including (a) the substance of certain contract provisions which are required in foreign license and technical assistance agreements between domestic concerns and foreign governments or concerns (ASPR 9-304); (b) the required procedure on review by military departments of foreign license and technical assistance agreements between domestic concerns and foreign governments or concerns (ASPR 9-304-.2). In substance, if the American concern granting the patent licenses or know-how, to which the government has a royalty-free license or an unrestricted right of user, does not make an appropriate reduction in its fees to reflect United States participation in the financing of the overall program, approval by the United States will be withheld.
It should be made clear that the new policy, extending the scope of the United States government's royalty-free license to include the right to sublicense other governments in connection with international agreements, goes back no further than i96o, and has not affected any of the existing WPP arrangements. All existing WPP projects involve weapons developed under contracts let when the pre-existing policies were in effect and thus did not extend to WPP production actually financed by foreign governments. Whatever the defects of these programs may have been, they are not traceable to the previously existing licensing policies, unless indeed one agrees with the critics that the American contractors were not entitled to any further compensation for the licenses and information which they turned over, and considers it a weakness of the program that they were compensated for this.
In a way, the newer policy is a concession, in a limited area, to the theory that the government should take title, rather than a license only, to inventions and discoveries made in the course of government-sponsored research. Debate on this has been endless, and the present authors do not propose to add to the discussion in this article. 74 However, the new ASPR policy, limited though it is to the military assistance and foreign procurement area, does raise some very real questions of (i) practicality, and (ii) fairness, and it is to these we now turn. 
VIII EFFECTS OF CURRENT UNITED STATES POLICY
The current United States government policy, as reflected in the revisions to ASPR described in the preceding section, will have a direct effect on any future WPP projects which may be undertaken. It can be expected that this effect will be felt by United States contractors, the government's contracting agencies, NATO and its member countries, the foreign contractors, and the Military Assistance Program itself.
In all the W-PP projects involving weapons of United States origin which have been undertaken to date, the American contractor has been called upon to assist in the establishment of a European production line. If the undertaking were to be a success, the American contractor's "know-how" and technical assistance were essential. Putting a fair price on this has been difficult and the subject of extensive negotiations. The United States contractor was understandably reluctant to hand over his technology to a foreign competitor, regardless of price.
In the case of the existing projects, the peg upon which a substantial portion of the American contractor's compensation was based was the fact that he was legally in a position to grant or withhold license rights. It was for this that he was paid an amount sufficient to cause him to reveal his know-how and technology.
With the future loss to the American contractor of the right to grant such licenses, as a result of the latest ASPR revisions, this convenient pricing peg is lost. It can be expected that without it some substitute will have to be found if American contractors are to be induced to part with their technology to foreign competitors. No contractor can be expected to release its "know-how" merely for an amount sufficient to compensate it for the man-hours its technicians spend at European production sites. Unless such substitute is found, two results are almost bound to follow: (i) Contractors will become increasingly reluctant to accept research and development contracts in the first instance; 75 and (ii) They will see no reason for cooperating in joint foreign production, such as is involved in WPP programs.
Their position quite understandably will be that, if the government already has full rights, and they are to receive no further compensation for their "know-how," it is up to the government to transmit the information to foreign countries and their contractors and show the latter how to use it. It is extremely doubtful whether, without the active participation of the developing contractors, this will be possible.
" However, Admiral Rickover has been quoted as stating that "he has never found an instance where the patent retention provision of the Atomic Energy Act has influenced a company not to undertake Government research and development work, nor has he been aware of any company refusing a Government contract unless it could retain patent rights to any inventions resulting under the contract." Statement on Government Patent Policy, by former Deputy Attorney General Byron R. White, before the Monopoly Subcommittee of the Senate Small Business Committee, March 26, 1962, 6 CCH Gov'T CoNT. REP.
80,025 (1963).
It is hardly an answer to say that by accepting the new ASPR clauses, the contractors have agreed to this. It is true that, in so far as such clauses have been accepted, they are presumably valid and enforceable with respect to licenses thereafter granted. The United States contractors' willingness to accept such clauses is due in part to their disadvantageous position in dealing with a government armed with a set of inflexible regulations and standard contract forms and possessed of strong bargaining power, and in part to their realization that the chance of any particular contract resulting in a development which will later become the subject of a WPP project is slight. The fact remains that once full rights are handed over, it is too late to reclaim them later. If a particular invention does become useful in joint European military production, the contractor will have forfeited any right to compensation therefor. Not only that, his bargaining position with respect to possible use of the invention in foreign commercial production is greatly weakened. It should not be surprising then if, asked for his cooperation in future WPP programs, or other international programs of a similar nature, including nonmilitary ones, he may simply refuse.
Nor is it a complete answer to say that the inventions and know-how involved were developed in the course of prior government-sponsored research and development. This argument assumes that reimbursement to a contractor of his costs plus a reasonable fee (most research and development contracts are on a cost-plusfixed-fee basis) is full and fair compensation, not only for the hours of work put in and the physical materials produced, but for the imaginative efforts, the "flash-ofgenius," the mathematical wizardry, the almost superhuman flights of the creative mind, and all the other intangibles which go into the initial creation of a modern scientific device and provide the industrial organization which makes its production possible.
Perhaps in recognition of this, a recent article supporting the thesis that the government should take title to inventions made in the course of governmentsponsored research suggests that "inequities could be eliminated ... by the government's paying a higher price for the research it requests."" 0 But this is only to shift the problem to another and less satisfactory ground. If the government is to pay more for its contract research and development, it can only do so by increasing the rate of the fixed fee in all contracts. In the long run this would be more expensive to the government than the old policy of paying the contractor's costs plus a modest fee, and taking a royalty-free license for domestic military use, while recognizing that in an occasional (very occasional) case additional compensation would have to be paid when a particular invention or discovery proved to be useful in a WPP project. Moreover, and this is a more serious objection, once the contractor has been thus compensated at the outset, and has surrendered all his rights, what is the incentive to him subsequently to participate actively in a transfer of such rights and their attendant "know-how" to foreign interests? Ironically, the article just cited admits that a patented invention alone, without its attendant "know-how," is not very useful and that the necessary "know-how" must also be acquired, through learning and experience; initially, it is exclusively in the possession of the developer. 77 One who would acquire it must learn it from him.
It must be conceded, however, that the current trend is in favor of the government taking title, rather than a mere license, and that the new ASPR policies are only a reflection of this trend in a particular area. Under the Atomic Energy Act 7 and the National Aeronautics and Space Act 79 the government takes title to all inventions made in the course of government-sponsored research, waiving its right to do so in some areas, and granting back exclusive licenses in some others 8° The Department of Justice has recently reiterated its long-standing position in support of the title approach, coupled this time with recognition of the appropriateness of a waiver or license-back in suitable cases. 8 ' The Senate Committee on Small Business has come out in favor of the title approach 8 ' Most recently, the late President Kennedy last year promulgated a "Statement of Government Patent Policy" which, while it leaves room for both the title and the license approach, leans heavily toward the former 8 3 Apparently, this Statement of Policy has not yet been fully implemented and the exact form it will take in the Department of Defense is still unknown. But the handwriting is on the wall.
Coming back to the subject matter of this article, it is probably too early to predict the actual results of the new policy on our relationships with the NATO countries and their contractors. Initially, their reaction may well be one of relief that they will no longer have to pay royalties or other charges for a large segment of the patent rights and know-how which are being turned over to them. Admittedly, in the past they have chafed at doing so. Some of their reluctance was traceable to the fear that they might be paying for something they already knew. Some of it was undoubtedly due to a feeling that they were being asked to pay a second time for information for which the American contractor had already been compensated by his own government. However this may be, the participating governments brought pressure on their contractors to agree to pay such compensation (although the amount thereof had to be negotiated in each case) (i) because of reluctance on the part of all concerned to undertake the projects without the assurance of success which the American technical assistance could bring, and (ii) the desire to absorb as much United States advanced technology in as short a time as possible. Under the new policy this will all be changed. But the initial relief of the foreign contractors and their governments at not having to pay may change to chagrin if they find that the American technology, know-how and assistance are no longer forthcoming.
Legend tells of a fabulous goose which daily laid a golden egg. Everyone knows what happened when its owner became impatient. Is American industry a marvelous bird and its technology a golden egg, one which may be had on reasonable terms but otherwise will not exist? No one knows for certain, but it will be interesting to see whether the United States government's attempt to accommodate its NATO allies under the new ASPR policies has not in fact rendered the golden egg of technology unavailable for future WPP projects.
